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ALLEGATIONS OF SEXUAL ABUSE WHEN PARENTS HAVE SEPAR ATED

Nicholas Bala & John Schuman

Introduction - The Context

Parental custody and access disputes are emoyiatmaiged and difficult for everyone

involved: parents, children and professionalshéiré are allegations of abuse, the emotional
tension, bitterness and complexity are invarialdightened. These cases are very distressing for
parents and children. They are also very challengn all of the professionals involved:

lawyers, judges, child protection workers, poliogl anental health professionals.

It is apparent that a significant proportion oeghtions of child abuse made in the context of
parental separation are unfounded. In some casg#mie allegations of abuse, the accuser and
even the child may be deliberately lying. Howevtels more common for the accusers to
honestly believe what they are alleging. Pre-exgstistrust or hostility may result in
misunderstandings and unfounded allegations, espeiri cases where the children involved

are young and the allegations are reported thrayggrent. Some cases of unfounded allegations
may be the product of the emotional disturbanah@ficcusing parent.

It must, however, also be emphasized that manyeadllegations made in this context are well
founded. While there are legitimate concerns abwipossibilitythat accusing parents or
children may be lying, those who have abused daldsuallyfalsely deny or minimize their
abuse. Abusers are only likely to admit their wrdmigg if confronted by irrefutable evidence.

In most cases there is no clear forensic evidenddlere may a welter of conflicting claims.
Investigations of abuse allegations in this contegtespecially difficult because the alleged
perpetrator will often have legitimate reasonstéarching a child. The determination of whether
a touching was "sexual" requires an assessmenteasfti it may be very difficult for an
investigator or judge to later make that assessmidwtre is usually no conclusive physical
evidence, nor is there a valid psychological tegirofile that can conclusively determine
whether an accuser, an accused or a child isdelie truth about an allegation.

There may be a number of different mental healdfgssionals and social workers involved in a
case, with differing levels of expertise and cantiftig opinions about the case. It may be very
difficult to prove conclusively that abuse eithddt dr did not occur. Once the issue of abuse is
raised, a number of agencies with differing marglatay become involved. There is the
potential for a criminal prosecution, a child piien application and a parental custody dispute
to be proceeding at the same time in different tspadding to complexity and expense. In
practice, however, criminal or child protection geedings are most likely in cases where there



is the clearest evidence of more serious abusethend is less likelihood of a parental family
law dispute reaching the trial stage. On the otiagd, cases where there is more uncertainty of
whether abuse occurred are most likely to be resoiv family law proceedings.

This paper considers how parental separation aftfeetmaking of child sexual abuse
allegations, with particular emphasis on how sefparanay contribute to false allegations. We
then review the legal issues which arise in thietgf case. This analysis begins with a brief
discussion of child protection and criminal lawuies, but has a primary focus on questions of
concern to family law practitioners and judges. pager concludes by offering some practical
advise to lawyers involved in this type of case.

True Allegations of Sexual Abuse After Parents Sepate

Many of the child abuse allegations made afterrargal separation are true. In some situations,
the abuse commenced while the family was intadtthmichild may have felt too intimidated by
the presence of the abuser to disclose until aéiparation. In some cases the child's disclosure
of abuse was the precipitating factor in the saparaWhere there has been spousal abuse, the
non-offending parent may have felt unable to takeqetive steps until after the separation.

In many cases, particularly of sexual abuse, ths@lnay not commence until after separation,
with an emotionally needy and lonely parent stgrtmexploit the child” Although some
parents who sexually exploit their children areqqddles - i.e. have a sexual preference for
children - in many of the cases the abuse is mitwat®nal than pedophilic.

In some cases abuse may be perpetrated by a parewtpartner and only begin after that the
new partner has begun to reside with the parent.

False and Unproven Allegations of Abuse After Pards Separate

A significant portion of allegations of abuse whate made following parental separation, they
are not proven in court. In some of these caseseahas occurred, but the accuser, who bears the
onus of proof, is unable to satisfy the court thatabuse occurred. Ti&lure to proveabuse is

not surprising since there is frequently no physssédence of abuse, and children, especially
young children, may have great difficulty in comnuating a coherent and consistent story,
especially if they feel pressure or guilt to retraltegations.

There are, however, also a significant number seésan which the allegations of abuse are not
true. While in some cases of false allegationsetinealy be a deliberate effort to deceive, more
commonly the parent who brings forward the unfouhdiegation of abuse following separation
has an honest belief in the allegation. As expthimg Leonoff and Montagué*



[unfounded] accusations are most often multi-caardlare rarely simply the conniving
manipulation of a competitive parent who wishewiio at all cost. There is a gradient between
the parent who consciously deceives and the oneiswtheluded in belief and whose accusations
are built of several elements: personal historyguted onto the present relationship; shock and
betrayal turned into malevolent mistrust of theeotlaggression and hatred; fears based on
regressed violent behaviour at the terminatiorhefrharriage; comments made in emotional
turmoil; suggestibility enhanced by outsiders whe keen to find sexual abuse in men; wishes
to denigrate, humiliate and punish the ex-spousggrdion in thought processes in mentally
vulnerable parents who view their overreactionprasectiveness; and finally, a fervent desire to
win a custody case and be rid of that person fareve

Children can often provide accurate and detailed@ats of abuse that they have experienced.
However, a child who has been repeatedly questibgedparent who may have preconceptions
or biases about the possibility of abuse, may hie guggestible and manipulable. Repeated
guestioning by a trusted adult can alter the mermbgychild, especially a young child, to
resemble the beliefs of the accusing parent. Asalt of leading questions or suggestions from
a parent, a child may come to believe that abuserced and create descriptions of events that
did not occuf®

Studies on the Incidence of True and False Allegatns

When considering the research on false allegatibabuse in the context of parental separation,
it is important to distinguish allegations that aomsidered by a researcher to be clearly
unfounded (or false), from those that are uncef@irunproven). In the clearly unfounded
category, it is important to distinguish betweeos#hthat are a result of conscious fabrication (or
lying), either to seek revenge or to manipulateléigal system, from those that are a result of
misunderstanding or miscommunication, or are atre$an emotional disturbance of the

accuser. If there is a deliberate lie, one must distinguish between cases where it is a parent or
the child who is taking the lead in the fabricating

Much of the research about the incidence of fouratetifalse allegations of child abuse in the
context of parental separation is not as concluassene might like. Many studies suffer from
small or biased samples. One also has to be cautiatsing research from other jurisdictions or
even from other periods in time, since public anafgssional attitudes to child abuse have
changed over time. Differences in attitude towaitukl abuse may affect rates of false and
founded claims being made.

The nature and context of different studies is irtgoat, and may explain some of the apparent
discrepancies in the research. Studies that foouisigated family law cases - those which go to
assessment and on to trial - find relatively higtes of false allegations. On the other hand,
studies of all cases of parental separation aihtrestigative stage generally find lower rates of
false allegations. The discrepancy may be a restitte fact where an investigation makes clear
that the allegation is true, the case is lessylikebe pursued through the assessment and trial



stage in family law proceedings. Whereas casesenhere is a false allegation are probably
more likely to be pursued through family law litigman.

American research: Although cases that raise abuse allegations areraaly challenging, it is
important to remember that they are only a fractibthe total number of litigated custody and
access cases. One large scale multisite Americaly seported that on average only 2% of
custody and access court files raise abuse istheaggh at some sites the rate was as high as
10%“ Child protection and court workers believed tha¥bof these cases actually involved
abuse, 33% were unfounded and 17% could not bendietd.

Some small scale American studies based on assefilesrof contested custody and access
cases raising child sexual abuse issues have eep@tes of false and unproven allegations of
36% to 79962

Ontario Incidence Study: The 1993 Ontario Incidence of Study of Child Abusecaled that 9%
of the 42,000 physical and sexual abuse and negjlegiations involved separated parents.
Mothers made two thirds of those allegations, wizitbers made a third of the allegatid®s.

Of the allegations made by custodial mothers agamscustodial fathers, 23% were considered
substantiated by the child protection workers, Ztfpected and 50% unfounded, but only 1.3%
were considered to be intentionally false. Thegminvestigated in 30% of the cases, and
criminal charges were laid against the suspectdd atmser in 7.6% of the cases.

In cases in which the father alleged that the diatanother had abused or neglected the child,
only 10% were considered by child protection woskier be substantiated, 18% suspected and
72% unfounded, while the rate of reports beliexetave been maliciously made was 21%. No
abuse related charges were laid against mothers.

Thus while custodial mothers made more reportsigfhected abuse against noncustodial fathers,
the allegations of abuse made by noncustodial fatlvere less likely to be considered founded
and more likely to be believed to have been madeimasly.

Canadian Family Law Judgements. As a part of a project funded by the Departmeniustice,

a study was undertaken of reported Canadian Fdraikydecisions from 1990 to 1998 This
study considered all reported judicial decisionglenQuicklaw databases in Canada in that
period that dealt with sexual and physical abuksgations in the context of parental separation.
It dealt only with family law cases; child protextiand criminal decisions were excluded.



One hundred and ninety-six cases were identifiédh€xe, a judicial finding on the balance of
probabilities (the civil standard) that abuse ooedinvas made in 46 cases (23%). In 89 cases
(45%) the judge made a finding that the allegati@s unfounded, while in 61 cases (35%) there
was evidence of abuse but no judicial finding #iaise occurred. In 45 of the 150 cases (30%)
where abuse was not proven, the judge believedtthais an intentionally false allegation.

In the 89 cases where the court found that thegatilen was clearly unfounded, the accusing
party lost custody in 18 cases, though this wasesiomes for reasons not directly related to the
making of an unfounded allegation of abuse. In @mg case was the accuser charged (and
convicted) for false reporting (mischief) in contien with the false allegation, though in 3 other
cases the accuser was cited for contempt of cowdnnection with denial of access. In the 51
cases where abuse was proved on the civil standerdss was denied in 21 cases, and
supervised in 16. The abuser was criminally chargexhly 3 of these 51 cases.

The cases involved 262 alleged child victims (74%hem alleged sexual abuse). Thirty-two
percent of these children were under 5 years of 466 were 5 to 9 years of age, 13% were 10
or older; for 9% the age was not specified. Abdl#%oof the allegations were made by mothers
(64% custodial and 6% non-custodial), 17% werealgdrs (6% custodial and 11% non-
custodial), 2% were from grandparents or fosteema: In about 9% of the cases the child was
the prime instigator of the allegations. This stfmiynd that fathers were most likely to be
accused of abuse (74%), followed by mothers (1386}her's boyfriend or stepfather (7%),
grandparent (3%) and other relatives, includingraiis (3%).

It must be emphasized that this study may not peesentative of all cases where abuse
allegations are made after parents have sepaesgea cases with strong evidence of abuse, the
perpetrator is likely not to contest the issuelmfse in family law proceedings. This study may,
however, give some sense of the cases that ahg tikkbe reported in the media or receive
attention in legal periodicals. It also gives ar@lar of the cases in which false allegations are
likely to be the subject of family law litigation.

Conclusions on the Research: The outcome of each individual case must be astessés
particular facts and not on the basis of statisilosut cases in general. It is nevertheless useful
for practitioners to have some sense of "typicatomes".

Most parents who separate resolve disputes abemtdhildren without going to court.

However, cases involving abuse allegations are miiffieult to resolve by negotiation or
mediation and more likely to go to trial. It is appnt from the literature that abuse allegations

are made in less than 10% of contested custodwneceks cases - perhaps in as few as 1% or 2%
of cases. Within the group of litigated family laases that involve abuse allegations, the rate of
unproven and unfounded allegations is quite higbbgbly in the range of 25% to 75%.

However, even where the allegation is considerddwnaed, the incidence of deliberate
fabrication or lying is low, in the range of 3%306% of unfounded allegations.



Most unfounded allegations are a product of miscampoation or misunderstanding. If there is
fabrication, it is usually by the accusing parémntt, in rare cases the child (usually older) may
deliberately fabricate a false allegation.

Child Protection Agency Involvement

When a parent believes that their child has beeseath a child protection agency is likely to
become involved in the case. Sometimes the accpsirent directly contacts the agency; in
other situations the parent may first contact aatoar mental health professional, who will then
be obliged under child abuse reporting laws to mepsuspectedase of abuse.

When a child protection agency begins an investigaif suspected abuse, the agency is likely
to want to take steps to ensure the immediateysafehe child. If, for example, the allegation is
against an access parent, the agency may go towaler child protection legislation to suspend
visitation by the parent suspected of child abbsémore typically the agency will "request” a
voluntary suspension or supervision of access, thighthreat of going to court if there is no
agreement. The suspected abuser will generally teaayppear co-operative, and may be
informed by a lawyer that a court is also likely'&or on the side of caution” at this initial stage
and hence will "agree" to restrictions or suspemsibaccess.

Child protection agencies are facing resource caimss. This means that investigations
regarding children who are not in immediate dariged to be a given a low priority. Children
who have been allegedly abused by an access paagnbe protected if there is suspension or
supervision of access. As such, investigationsispscted abuse by access parents tend to
receive a relatively low priority and tend to predeelatively slowly. Further, they are often
complex cases that require careful assessment wésciits in an investigation that may take
months to complete. If the agency concludes thasealperpetrated by a parent has occurred, the
agency generally has legal authority to seek sanmekdf court order to protect the child.

Although practices vary between agencies, if themsa have already commenced family law
proceedings, the agency often decides not to laricigild protection application to court but
rather will rely on the accusing parent to seekdicjal determination and protect the child.
Indeed in some cases, the agency may encouragedhsing parent to bring a family law
application, and may even threaten that if the sioguparent fails to take adequate measures to
protect the child, the agency will bring a protestapplication that may result in the child being
placed in agency care. If the agency does not raalairt application, the agency workers may
still testify in the family law case, or may be adko supervise access visits by the alleged
abusef® There are, however, cases in which the agencgestd commence child protection
proceedings if it has special concerns or if thuamg parent is not pursuing family law
proceedings, for example for financial reaséhs.

If the evidence of abuse is relatively weak, dhé allegations of abuse are less serious, the
agency may decide that no further action on it§ ipavarranted. In this situation the accusing



parent may still proceed with the family law caaed protection workers may be called upon to
testify, perhaps by the accused parent if the agemckers have concluded that the allegations
are unfounded.

Many of the reported Canadian family law cases deal with separated parents and abuse
allegations are cases where there has been somefanvolvement by a child protection
agency, but for one of the reasons outlined hbeeagency is not bringing the matter to court.

Criminal Prosecution of Alleged Abusers

In some cases the accusing parent may contacbtice plirectly, but it is more common for the
police to be contacted by child protection work&r® have become involved in the case. If
child protection workers believe that there is sgy@vidence of serious abuse, they will inform
the police and a joint investigation may be conddctn some cases of abuse allegations in the
context of parental separation, there may be aiderable delay between the initial disclosure
and the police being informed, complicating theigeInvestigation. Given the nature of the
criminal law or investigatory process, it is onlyjx@n there is strong evidence of abuse that
criminal charges will be laid. It is relatively ummmmon for there to be simultaneous criminal and
civil proceedings, though clearly this does octuthe study of reported Canadian family law
judgements, in fewer than 10% of the family lawesas which the judge found that abuse had
occurred was there an indication that criminal gbarhad been laid. The 1993 Ontario Incidence
Study on Child Abuse found that in only 30% of tdases where child protection agencies
conducted an investigation of non-custodial fatlzEsused of abuse by custodial mothers did
the police investigate; only a quarter of thosegeoinvestigations resulted in charges.

It is much more difficult to prove abuse in a cmi@l proceeding than in a civil context. For a
criminal conviction, there must be proof beyoneasonable doubt while a civil case only
requires proof on the balance of probabilities tiken, the criminal rules of evidence and the
Charter of Rightsnay exclude evidence in the criminal proceeding Weuld be admissible in
civil child protection or family law proceedingshére is, for example, much more scope in a
civil case for the admission of hearsay evidenamuaih child's out-of-court disclosures of abuse.

Judges in criminal cases are generally aware adyhamics of parental separation. When they
consider the rights of an accused, they are likeelye sensitive to theossibilitythat allegations
are fabricated or exaggerated. It is not uncommoo fudge in the criminal trial to acquit the
accused, but emphasize that this is being donaubea# the high criminal standard of proof and
to express concerns that the child may well haen ldused by the paréH.

If criminal charges are laid, they will tend to fdmate" the resolution of any family law
proceedings, at least until the criminal chargesrasolved. A usual condition of the release of
the accused in the community pending a criminal tsithe denial of contact with the alleged
victim, or at least close supervision of accessdme cases the criminal trial judge will release
the accused on bail with a condition that theradeontact with the child unless that contact is



permitted by the order of a family law judge. T®earter of Rightguarantees that a criminal
trial will be held within a reasonable time. Thigams that a criminal trial will often be held
before civil proceedings are fully resolvéd.

If there are simultaneous criminal and family laregeedings, the person accused of abuse will
often have separate lawyers for each proceedinggthit is highly desirable for these two
lawyers to communicate and coordinate their efféftefense counsel in the criminal case will
generally be very reluctant to allow a person cedngith a criminal offence to testify in a civil
case that deals with the same issues, and willrg#yevant any civil proceedings adjourned
until the criminal case is resolved. If the accuied an affidavit or testifies in the civil cadey
example for a interim access application, the Crprasecutor may use any inconsistencies
between that affidavit and testimony in a latemanal trial to impeach the credibility of the
accused? Similarly, if the accusing parent testifies in tiéminal trial, any inconsistencies
between that testimony and evidence in a laterlyalaw trial may be used to impeach the
credibility of that person in the civil case.

If the accused is convicted of abuse in the critimal, a judge in a later family law trial is
likely to take the criminal conviction as very stgoor even conclusive evidence that the abuse
occurred? At least in theory, the fact that a person abusetlild is not determinative of
whether it is in the "best interests" of the chiddose contact with the perpetrator. However, in
practice if the accused is convicted of child alned&ted offence in a criminal trial, there isldtt
likelihood that there will be any family law heagion custody or the fact that abuse occurred,
and the convicted abuser is likely not to seekatigin rights to the child.

The fact that an alleged abuser is not chargesl toied and acquitted in criminal court is not
binding on a judge in a civil proceeding. It is mmicommon for an alleged abuser to be acquitted
in criminal court and then have the issues of abekiggated in the context of a family law trial,
where the rules of evidence and the standard affpnake it easier to prove that abuse occurred.
Sometimes the criminal charges against the alledpeder are dismissed due to a violation of his
rights by the police or courts under tibarter; this type of dismissal does not prevent the judge
in civil family law proceedings from consideringethbuse allegatiof Further, even if there is

no judicial finding of abuse, in either the crimima the family law proceeding, there may be
other concerns about the parenting capacity ofsopeacquitted in criminal court that lead to a
denial of custody®

While a criminal conviction for child abuse willteh result in the termination of access, a judge
in a family law case must still consider whethas iin the "best interests" of a child to continue
or resume contact. Children who have been sexoalphysically abused by a parent will often
feel an attachment to that parent, despite theeal®ugamily law court may allow access by a
convicted abuser if it is satisfied that this ighe child's best interests. The judge should be
satisfied that the children will not be at risk,i@fhmay require supervision ( especially at first)
and evidence of rehabilitation. The judge shoulddtesfied that the visits will actually promote
the welfare of the child, and not simply allow ass®&ased on some notion of parental rigfts.

If the Crown withdraws the criminal charges or #fieged abuser is acquitted , there may be a
tendency for some accusing parents or others iedalv the case to accept this criminal finding



for civil purposes as well. The alleged abuser wftien feel a psychological boost from the
criminal acquittal or the Crown's decision not togeed with charges. Indeed in some family
law cases the judge has granted interim accessatlesyed abuser, taking account of the fact
that the police decided not to lay char§@sHowever, in light of the different types of
proceedings, it seems inappropriate for a family jladge to place much weight on the decision
of the police not to charge or on a criminal cagduittal.

Family Law Proceedings

All federal and provincial family law legislation ICanada requires that custody and access
disputes between parents must be resolved on #ie dfea judicial assessment of the "best
interests" of the child. Newfoundland is the onigyince with legislation that specifically refers
to abuse as a factor in custody or access ég&es.

Despite the absence of explicit legislative mentishen an abuse allegation is made, this will
generally become a central focus for the parerdglas court. Testimony from various mental
health professionals, social workers and assegsoften very important in these cases.
However, their testimony is by no means determieatin cases that are most likely to be
litigated, professionals and experts may disagbeeiawvhether abuse occurred.

Interim Access

It is apparent from the reported case law that wthere is an allegation of abuse, especially
sexual abuse, most judges will tend to "err onsitle of caution” after the allegation is made and
pending a full hearing in determining interim acxé% At this interim stage there is little
opportunity for the accused parent to challengeatlegation. However, there a few reported
cases in which judges have decided that even amtiem stage the evidence to support the
allegation is so weak that unsupervised accesscoratjnue?t Judges are generally prepared to
suspend unsupervised access at this stage ifaherfeeal concerns” about abuse, without an
actual finding on the civil standard of proof tlduse has occurré® In such a situation a court
will generally only allow supervised access, dhi§ is not possible, will terminate access
pending a trial.

It now appears to be accepted that if there aoredle grounds to believe that a non-custodial
parent has been abusing a child during access,asaustodial parent has the right, and perhaps
even the duty, to suspend access until the altagatn be investigated or the matter brought to
court for at least an interim hearing. If a childfection agency is involved, the agency will
usually advise the immediate suspension of acaasdipg full investigatio?



Interim hearings are generally decided on the basis of affidavits from parents and any
investigators or others who have been involved in the case. It is difficult for an alleged
abuser to challenge the validity of an accusation at this stage.

In one British Columbia case, the judge at a teabgnized the unfairness to the father that
arose from the mother making unfounded allegatadrsexual abuse and the resulting very
limited supervised access that he had pending N&lertheless the judge felt that this had been
the proper course of action under the circumstafiées

It is unquestionably unfair to Mr. T. that he ha&eb deprived of his children for the past year by
circumstances beyond his control. It is also urtfaat the very person whose actions placed him
in this position is to be granted custody of thadchn. But, unlike other proceedings where the
Court seeks to do justice between the partiesjrasd doing attempts to be both just and fair,
custody proceedings have a completely differenigpaamely, the best interests of the children.
It is not the parties' best interests which govbut,rather the interests of the children. Fairness
to the parents is a secondary consideration.nbighat the Court is not sympathetic to the
apparent injustice that arises to a parent sudlira$ in these circumstances; it is simply that
the Court cannot allow sympathy for the parenhterfere with the best interests of the children.

Clearly, reducing delay in the investigations aadrt hearings would help to reduce the
unfairness to the wrongly accused parent. It walgd ensure that the children do not suffer
from the inappropriate loss of a relationship wit wrongly accused parent.

Frequently the alleged abuser will be advised anger to consent to supervision of access on
an interim basis, even if the allegation is unfaeshdso as to minimize the possibility of further
allegations and to demonstrate appropriate corfoetthe child?® While it is understandable

that alleged abusers find access restrictionsratisy, especially in cases where the allegation is
ultimately not proven, it also understandable jhdges will not take a risk with the safety of a
child. Counsel representing a person against whoallegation is made will want to try to
ensure that the most generous access possiblarntamad pending trial, with whatever
supervision that can be arranged that is satisfatbothe court.

The Standard of Proof: Balance of Probabilities ols a Real Risk of Abuse Enough?

Canadian judges are not consistent in family laalstinvolving abuse allegations about the
issue of the burden of proof and how to deal witbastainty. Most judgements require that the
person making the allegation prove to the couttitha more likely than not that the abuse
occurred - the civil standard of proof or prooftbe balance of probabilitié€ Some cases,
however, focus on the issue of the "best interadttfie child, and take account of situations
where there are "serious concerns" about abuseh®yudge is unable to make a clear finding
that abuse has occurred. Judges taking this agproag decide to terminate all contact if the
child appears to fear the alleged abuser. If thie seems comfortable with the alleged abuser
and resources are available, supervised accesberpgrmitted?” In some cases the judge



adopts this lower standard, but concludes that avéms lower standard of proof there is
insufficient evidence to conclude that there iseal'risk” to the child of abuse by the accused
parent and allows unrestricted accé¥s.

A Manitoba decisiony.S. v. W.Billustrates a judicial response to uncertaintgwbhow to

assess allegations of abuse. The case involvaga ykar old boy, whose parents never
cohabited but whose father had access rights. Thkeenbecame concerned about improper
sexual conduct during the father's access vislts.lfased her concerns on observations of the
child's sexualized behavior, and on disclosuresentadher and to a child psychologist to whom
she sent the child. At trial, the court admitted thild's hearsay evidence, as related by the
mother and psychologist, concerning improper expEssto male genitalia during access visits. It
was unclear from this evidence, however, whetherattts were committed by the father or his
friend. The judge observégd

This is a very unsatisfactory state of affairs.

The father appears to be an intelligent, resposséid loving father, with an unblemished
record in the community. There is nothing about thich would raise the suspicion of child
molestation. Unfortunately, experience has showar the years that many persons clearly
shown to be child abusers have these same atgidautshort, one of otherwise exemplary
character may yet, in fact, be a child abuser. @ esimply no way to tell. This, unfortunately,
leaves an innocent parent in a horrendous situatlercannot prove he is innocent. It leaves the
court in a very difficult position as well. To gitaaccess in such cases may be the wrong
decision if, indeed, there has been abuse. Ithsoc¢hild is clearly put at great risk of serious
harm. On the other hand, to refuse access mayalsioe wrong decision if the father is indeed
innocent. The consequence to the child will alstvdxenful in depriving him of a relationship
with a good and loving father.

The governing principle here is to do what is ia dhild's best interest, not what serves the
interests and needs and rights of the parents.

The judge concluded that there was insufficientience to terminate the father's relationship to
the child, but enough evidence to require thahmticcess visits were to be supervised, either
by a child care professional or by another adudeptable to both parties.

Founded Allegations

About one quarter of the reported family law cases 1990 to 1998 that dealt with allegations
of abuse in the context of parental separationtessin a clear finding by the trial judge that the
child had been abused by the alleged perpetraberportion of true allegations of abuse in the
context of parental separation that is reportadvestigators is undoubtedly higher than this, as
the cases that are litigated in the family law eahtare more likely to be unfounded, or to have
weak evidence of abuse.



In some cases the court will conclude that nodfalhe allegations of abuse were proven, but
sufficient abuse was proven to terminate or cupaikental contact. IB.H. v. T.Gthere was

some expert testimony to support the mother's daanthe two children were subjected to
physical and sexual abuse during access visitsthétliather, though one of the children, then
aged 8, testified that the father had not sexwilysed the children. The trial judge allowed
unsupervised access. The Nova Scotia Court of Appleal that there was sufficient evidence
of physical and emotional abuse during the visitd iccess should be terminated, even though
the sexual abuse was not pro¥&h.

Though a finding by a judge that an allegationtafse is founded will often result in a
termination of access, or closely supervised actes®me cases a judge may allow
unsupervised access even after making a findingatinase occurred. Unsupervised access has
been allowed when the judge is satisfied that thie evill not be at risk in the future. Judges
recognize that even children who have been abu$en want to have some contact with the
parent with a history of abusive conduct towar@schild. Unsupervised access is most likely if
the parent has recognized that he has been alargiveought treatment, and if the child is older
and is likely to report any inappropriate parebigthavior® In some cases the abuser is a
person who resided with a parent, like a mothengriend or an older step child, and the court
may allow the parent to have access if satisfiadl te perpetrator will not be in the house while
the child visits=2

Unfounded Allegations: Misunderstanding, Fabrication or Mental Disturbance?

There is a range of circumstances that may leatenpto make of an unfounded allegation of
abuse in the context of parental separation. Tthat®ans of unfounded allegations can arise
when: 1) allegations are made in the honest buikes belief that abuse has occurred, often
due to some misunderstanding or misinterpretatic@vents; 2) allegations are made knowingly
with the intent to seek revenge or manipulate thase of litigation; 3) allegations are made as
the result of an emotional disturbance of the amcusmay be difficult to determine which of
these factors, or what combination of factors, ltegun the unfounded allegation being made.
One must also remember that there are cases Wwieeedlégations are in fact true but where a
judge has made a finding that the allegation wagpraven.

In the majority of cases of unfounded allegatiohalmse the accusing parent has an honest but
erroneous belief that the child has suffered samm bf abuse. For example, the allegation may
arise from misinterpretation of a young child'sva@ss to questions about having red genitalia
after a visit. A unfounded allegation may also@fi®m a misunderstanding about innocent
conduct, such as parental nudity or bathing wighang child.

Consider the British Columbia casekE.T. v I.H.P22 where the mother's concerns about
possible sexual abuse began when the three yeagirbitdturned from her father and was "very
upset." The child also reported that she had shedventh her father, though this did not appear
to disturb the child. The mother, who was in thegaesss of dealing with her own experiences as a



victim of childhood abuse, began to question thengpchild about whether her father had ever
given her a "bad touch" and the child apparentipied to her vagina. The mother contacted the
child protection agency and the police who begameestigation. The father's contact was
immediately reduced from shared custody of the ¢hitiren (the girl and her older half brother)
to very limited supervised access. The mother veasigely concerned that the children had
been sexually abused; the children clearly idesdtifvith the mother and began to tell
investigators that they did not want to see theefia{the step father to the boy). Various mental
health professionals and physicians became invoMedt of them concluded that the children
had not been sexually abused, although the oldgrthen about eight, eventually made some
vague "disclosures" that his step father may hauehted his penis when he was three or four.

By the time the case came to trial the father hedidilmost no contact with the children for a
year. Madame Justice Prowse concluded that theamstipreoccupation with sexual abuse
rubbed off on the children" which explained the wagddisclosures" of abuse. The judge
accepted that the mother had not "consciously eageud or coached the children" to say that
they had been abused. The mother "honestly belithagdher children" had been sexually
abused. Her actions, including moving from Brit@blumbia to Ontario, were "motivated by a
desire to protect.”" However, the judge concluded the father had not sexually abused either
child, though by the conclusion of the trial hitat®nship with the children was "troubled.” The
judge recommended counselling for the children@arénts, and concluded that the man should
not have access to the older boy, who by this tiras refusing to see him. The father was
awarded access to his daughter, which "out of and@dmnce of caution" was to be supervised for
the first three weekend visits.

In some cases the judge will conclude that the singyparent was intentionally making a false
allegation, as occurred in one Manitoba case, whergudge concluded?

It is patently obvious from the evidence and thennea in which it was given that the mother
thereafter set out to punish the husband for theaerassment that he had caused her. The only
ways she knew of were to deprive him of properhe (®ok all of the furniture) and their son.
Her motivation was revenge, pure and simple..nctale that she never believed that her son
had been abused, not when she reported the abdis®anow.

In theory a parent whknowinglymakes a sworn statement that contains a falseaitbegof

abuse could be prosecuted for an offence suchrasydf the accusing parent knowingly
makes a false report to the police, there could blearge of mischief or obstruction of justice.
However, such prosecutions are very f&Felhis is at least in part because the falsely amtus
parent is often so emotionally exhausted by theadrilde family law process that police are
rarely contacted about the possibility of layingudes. Further, even if the police are contacted,
there is real difficulty in proving on the criminstiandard that the accusing parent exaarethat
the allegation was false when it was made.

In extreme cases, a parent may recover damagskfater from a parent who made false
allegations of sexual abuS€.1t is also theoretically possible for a falselxased parent to
launch a civil suit for malicious prosecution agsia person who knowingly made a false report



to the police that resulted in a criminal prosemutibut there are no reported Canadian cases of
such suits in the context of parental separation.

Not infrequently a custodial parent who falselyuszs the access parent of abuse will interfere
with access even after a judge concludes thatliggasion is unfounded, which may result in
contempt proceeding®? The use of civil contempt proceedings to enformeeas can be a
cumbersome and expensive process judges only miakaireg of contempt and the impose of a
sanction like jail as a last resort.

There are a number of cases in which it is appdhatthe accusing parent is suffering from
some form of emotional or mental disturbance thatilts in the making of an unfounded
allegation. In some of these cases a mental hpadfhssional will testify about the accuser's
mental disturbance. In some (but certainly notadfes this may be related to that person having
been abused as a child. For example, in one B@@bmbia case the custodial mother
terminated the father's access and made sexuad abegations . Both the police and child
protection services investigated and found thegatiens to be without substance. The father
gained interim custody while the mother continugdnake the allegations in the local media and
court. The mother was seen by a number of mentdihhprofessionals. They included a
psychologist, retained by the lawyer appointedfierchild, who concluded that the mother was
suffering from a "delusional disorder." The judgeminated the mother's access,

commenting=®

For the past two years, the defendant [motherpleasisted in allegations that S. [the child] has
been ritualistically abused by a cult or occultigroExtensive investigations have proven those
allegations to be unfounded but the defendant, k#sobeen diagnosed as suffering from a
delusional disorder, continues to assert repeatetiat S. has been abused.

In some cases the accusing parent's mental stataffeat her perception of reality, so that it is
not clear whether an unfounded allegation is betagle honestly, manipulatively, or as a result
of mental disturbance. For example, in one Onteaige, a bitter, protracted custody litigation
went on for three years between parents who wetegoysicians. The case centered around the
mother's sexual abuse allegations. Although thegatild made some "disclosures" of sexual
abuse to investigators, it became apparent thaetivere a result of her mother's influence. The
allegations were thoroughly investigated by chilelfare workers, the police and the Suspected
Child Abuse and Neglect Team at the Hospital fek &thildren in Toronto. All of these

agencies concluded that the allegations were udfedinThere was, however, support for the
allegations from some less experienced mentallhpattfessionals, including the mother's
therapist. The mother's therapist purported to aonter own "assessment” and concluded that
the child had been abused. Justice Janet Wilsenteg] the allegations and concluded that the
mother was "an emotional, at times irrational persshe has exaggerated, dramatized and
modified her evidence to adjust to her reality.sTélaption may be conscious, unconscious or a
combination of both®2 The child had spent nine months in a foster houming the

proceedings. In the end, custody was awarded ttather with supervised access to the mother.

In most child related litigation judges usually wiat follow the ordinary rule of civil litigation of
ordering the unsuccessful party to pay at leastragm of the legal costs of the successful party.



However, in cases where a judge believes thatenphas deliberately made a groundless
allegation for the purpose of gaining a tacticalaadage in family litigation, the judge will
sometimes order the accusing parent to pay atdepsttion of the legal costs of the parent who
was unfairly accused of abuse. Judges are mo$t tixelo this if the accusing parent has
proceeded to trial in the face of clear profesdianaice that the fears of abuse are groundless .
El_lg)dges are also likely to order costs if accusergm appears to have manufactured evidence.

Making an Unfounded Allegation - Effect on Family Law Decisions

Some lawyers and advocates for women worry thatdlets may "punish” accusers if an
allegation of abuse is made which the judge doesceptl Of particular concern is that a
custodial mother may lose custody if she makedlagadion of abuse against an access father
which is not proven in court. There are some regubdases where judges have suggested that a
custodial parent who makes an unfounded allegaibg that very act harming the child and
should therefore lose custody. For example, in@n&rio case the judge comment&d:

it is also my opinion that if the allegations oluigk are determined to have been unfounded, then
the raising of these allegations by the accusesrpare in themselves the ultimate abuse by that
parent against the child, for it spoils or at lestsidows, the future relationship that child has

with the now proven innocent parent.

There is an understandable concern that this tipeliwial response may discourage parents
from bringing forward valid concerns of abuse fearf that they might not be able to prove them,
and that parents who make true allegations whiemat proven in court may be unfairly
punished for bringing these allegations to thenditte of the authorities.

While these are legitimate concerns, it would applest most judges take a sensitive and
contextual approach to cases where there are allagations that are not proven. Where an
allegation of abuse is rejected by a judge, thet mm®mmon response is to then proceed to a
"best interests" assessment. That assessment emtid accuser's motive in making the
allegation, the reaction of the children to thegdition, and whether the accuser can maintain a
positive relationship with the child and the otparent.

In a majority of reported cases where a judge femsbuse allegation by a custodial parent to be
unfounded, the accusing parent continues to has®ady*2 Although in some of these cases

the judge warns the accuser that if she persistaking unfounded allegations of abuse,

custody might be varied. Those cases in which ggusl most likely to reverse custody (or
terminate access if the allegation was made byeess parent), are ones where the accuser
appears to be suffering from an emotional distutbahat contributes to the making of the
allegation, or appears to be so hostile towardswioagfully accused parent that the children
would suffer.



An example of a case where the accusing parentlssody is the Ontario decisioniRbss v.
Aubertin? Following separation and the establishment ofrt jrustody regime for a young

girl, the mother repeatedly made allegations ofsgtat and sexual abuse against the father. She
made the allegations to doctors, who could fincgtwidence to support them . The doctors began
to have concerns about the effect on the chiletlatively intrusive medical examinations and
about the mother's open discussion of her allegatio the presence of the child. Assessors from
the Family Court Clinic expressed similar conceand concluded that the father was more
"child focused and more likely to promote a positrelationship with both parents." Counsel for
the child expressed "great concerns about the][fcksight of a parent who would continually
make these false allegations and not be apparantye of the risk to the child." The judge
terminated the mother's custody and awarded custothe father, with reasonable access to the
mother.

In some cases, it is the access parent who makestbunded abuse allegationsDif. v

A.F“2 after the parents separated, the mother was degtizat stress and consented to the father
having custody. Over the next few years the mothete several unfounded complaints to the
child protection authorities and police about abdwgéhe custodial father. There was
considerable difficulty with access. On one ocaasibe mother assaulted the father's new
partner in the presence of the child, and invitexl¢hild, then aged five, to join in the attack.

The mother was criminally charged and wanted the then aged five, to testify in the criminal
case, though the Crown prosecutor prevented thes.rmother regularly tried to involve the child
in her disputes with the father. She showed thiel &iii the court papers and questioned the child
about his meetings with the Children's Lawyer.Ha family law proceedings the judge referred
to the mother's "harassment"” of the father and stether, and expressed concerns about the
"outrageous" conduct of the mother and her faitmgecognize the harm caused to the child by
the repeated investigations arising from her adausa The judge nevertheless allowed the
mother to have access on alternate Saturdays,ssgebby her own mother, as well as ordering
that the child should receive counseling. In soases the non-custodial parent makes repeated
unfounded allegations that result in intrusive asseents and investigations. These parents cause
real harm to their children and demonstrate amiseity to the interests of the children and a
manipulative personality. In such cases a judge wellysuspend access rights to the accusing
parent®

In general judges do not appear to be reducingdhental rights of those who make "honest
mistakes" that result in allegations that are dthy not proven in court, provided their
continued involvement does not pose a risk to tekane of the child. On the other hand, the
court will consider whether the accusing parentapp to be mentally unstable or deliberately
undermining the relationship of the child to theestparent.

Dealing with the Uncertain Outcome

No matter how careful the investigation and assessnthere will be cases in which judges,
professionals and parents will have to acceptttieake argeasonable suspicions of abuse, but



not sufficient proof to convince a coukkearning to live with uncertainty may be a ditfic
aspect of some of these cases.

It is often possible to take steps to protect thiel@gainst theossibilityof further abuse

without completely terminating contact wittsaspecteébuser. This may be done, at least for a
time, through supervision of access, first in atr&setting and perhaps eventually in the home,
provided that the supervisor is a person committettie welfare of the child” In some cases
concerns about physical or even sexual abuse mayd®sult of inappropriate parenting as
opposed to a desire to exploit a child; in suclesdbe court may order counseling or education
of the parent if appropriafé® A long term plan to ensure the safety of the chilsly include
therapy by a skilled neutral professional, who leath provide support for the child after the
stresses of litigation and monitor for possibleseun some cases educating the child about
inappropriate touching and the need to reportegulsthough it must be recognized that in some
cases the children may be too young or otherwisdlerto protect themselves.

There are also cases in which the judge deterninashe allegation of abuse is unfounded and
the accusing parent, who is unwilling to accept tdmanclusion, "goes underground” rather than
expose the child to the prospect of further ablrssome cases the abducting parent may be
correct and the judge was indeed wrong to haveleded that abuse did not océeff.However,

in other cases the abducting parent may be thevboas wrong. That parent may be suffering
from some form of emotional or mental disturbarmrhaps a consequence of her own history
of abuse.

Child Takes a Leading Role in Making a False Alleg@on

In most cases where there is an unfounded allagatiabuse arising out of a situation where
parents have separated, it is a parent who fiistdaers" that the child has been abused. In
many cases the only reported "disclosure” of almif@ough the accusing parent. The child
never makes a disclosure to any investigator aasass; or the child may make statements to
investigators that appear to be the result of gatesnggestion or manipulation. Most cases of
false allegations arise out of the misinterpretataistortion, suggestion or even manipulation of
a child's statements by the accusing parent, ar eugright fabrication by the parent.

There are, however, a few reported cases of féisgations where the child is taking the lead in
making the allegation. In these cases the childatpthe statements to investigators or even in
court, but the judge ultimately concludes thatahegations have been fabricated by the child.
These relatively rare cases may involve older céildoften preadolescent or adolescent girls,
who may be manipulative or emotionally scarredh®y/process of separation. In some cases the
child may be subtly encouraged by a parent to ntiaése false allegations. In other cases the
false allegation may arise from a child's desirerévenge against a father who has left the
home® or from a desire to remove a person, such a stegfdrom the child's [ifé2



In the British Columbia case &.E.C. v M.B.A.¥ the parents separated when the two girls
were very young. After an initial trial in whichélhmother made allegations of sexual abuse that
were not proven, the mother had custody of thegine and the father had generous access. The
litigation had been very stressful resulting in ¢ids seeing various counselors. The older girl,

in particular, became upset when the father begéne with a new partner and announced

plans to marry her. About two years after the firs, when she was about 8, the older girl
reported to her mother that during an accessthsifather had slid his hand down the back of
her trousers into her "bum hole.” The disclosurs vegorted to police and social services, and a
psychiatrist who had been working with the childcanried out an assessment. The investigators
and psychiatrist concluded that the allegation wd#eunded, with the psychiatrist noting that

the child reported the allegation without emotioaf¢ct and could give no context or details.

The child's psychiatrist concluded that the girbwiae "central player" who was attempting to
manipulate her father, although the mother wasy'tmd willing to accept what [the child] says

at face value." In a 1995 trial Madame Justice Nawlsoncluded that the allegation was
unfounded and awarded custody to the father. Shed®d the mother limited supervised access
and made a recommendation for counseling for tiidreh. The change in custody was not on
the basis of the "fault” of either party, but ratbecause of the mother's lack of parenting skills
and hostility and the "psychological damage" s@ffeby the girls while in their mother's

custody.

Of course, great care must be taken to not imphpd&miss allegations in cases where the
child is making the allegation, as the child maylWwe telling the truth. Even a recantation by
the child does not mean that the allegation waefdhstead it may rather reflect
"accommodation” by the child to the pressure ofateused or other family members, or
feelings of guilt or shame.

The Role of Therapists in Making False Allegations

It is apparent that in some cases a therapist,sedomor other professional, like a shelter
worker®¥ has had a critical role in the making of a faléegation of child abuse. In some cases
these professionals led the accusing parent totergiret statements or behavior of the child.
Typically these therapists are acting in a protesslly inappropriate fashion, and outside their
area of expertise.

The problematic role of a parent's therapist istrobsgious when that professional comes to
court and testifies about the child's conditionss.ebvious, but also problematic, are cases in
which a therapist may be inappropriately encouggiparent to make an unfounded allegation.
In addition, there are cases involving abuse atlega in which the courts have ordered the
accusing parent's therapist to disclose recordsectto the therapy for possible use in the
custody cas€>

In M.K. v. P.M&® the mother alleged that the father had sexuallgetbtheir six year old
daughter. Child protection, police and experientedlical investigators all concluded that the



allegations were unfounded. They felt that thedthildisclosures were a result of the mother's
manipulation and suggestions to the child." Howgetxgo mental health professionals testified to
support the mother's allegations. Both had beewived in a therapeutic relationship with the
mother. One had been the mother's therapist fartaxeyears. Neither therapist had
interviewed the child or the father. They nevertlsslcame to court to critique the work of the
independent assessors and investigators, and tessxineir "professional opinion” that the
mother did not "consciously or unconsciously" sigjgaything to the child. In rejecting their
evidence, Madame Justice Janet Wilson commented:

Therapeutic counseling and providing objective exppinion are two very different

professional functions....therapeutic contact [witharent] may make it very difficult for an
expert to provide a neutral balanced assessmensitdiation. Unless the expert evidence relates
to the course of counseling itself, it ... may betvery useful.

In some cases it is the child's therapist who leasime inappropriately "allied" with one parent
in supporting or even inducing unfounded allegatiohabuse. ID.A.B. v J.J.K? there was
ongoing difficulty between the parents of a fouatyeld child over access, including concerns
by the mother that the father was drinking alcahaing visits. The mother reported to the
police and child welfare workers that the childdtbker that: "Daddy pee-peed in my mouth" and
"Daddy punched me." The child was interviewed lsestigators three times but was non-
communicative and made no disclosure. Howeverherbasis of the mother's statements the
child was referred for counseling. In addition thether stopped allowing access. After several
months without seeing his son, the father begant gwaceedings to obtain access. As soon as
the mother received the court documents, she agaitacted the child welfare authorities and
said that her son was ready to talk.

A videotaped forensic interview was conducted atdfiices of the child protection agency, with
the mother present and the therapist taking trekiteaonducting the interview. The child was
repeatedly asked leading questions. However, tit@é wias still unable to provide any contextual
details, or to say what occurred before or afteralieged abuse. At one point in the interview he
said to his mother: "You told me it was Daddy winb tthat." Later the boy said: "He didn't do
anything else, right Momma?" Throughout the intewwihe therapist clearly reinforced the
mother as the source of goodness and the fatlibe ggoblem. The child accurately stated that
the father is a stranger since the boy had nohisedor almost eight months. Madame Justice
Benotto rejected the allegations of abuse, andredda schedule of access, starting with short
visits progressing towards overnight visitationeThdge believed that the child had been
coached by the mother into making the "disclostifBise judge was also highly critical of the
child's therapist, who had testified at trial asdammended no access, despite the fact that the
therapist had never met the father or any membfdrss damily. The therapist had told the
mother that there was no need for a court order@ependent assessment, since nothing would
be added to her opinions. The judge criticizedctht's therapist for her "lack of objectivity"

and "fundamental misunderstanding... of the respeobles of therapist, investigator and
assessor."

When professionals demonstrate the most obviouseamolus professional bias and
incompetence, they may face civil liability for thaegligence. A few such cases are discussed



below. More commonly, their involvement does ndiadrtivil liability, but it causes needless
anguish and expense to the family.

It is apparent that most professionals who worlhwaibuse cases are sensitive and aware of the
complexity of such cases. There are cases whefeggionals may have a legitimate difference
of opinion about whether abuse occurred. Furthepedding on their professional role, some
professionals have a legitimate role of suppogv@n advocacy for an accusing parent or child.
There are, however, some professionals who may thaweown psychological or political
"agendas." They become inappropriately "enmeshethdir clients' lives.

Children's Evidence in Family Law Cases - The Admision of Hearsay Evidence

It is quite rare for children to testify in familgw cases. Judges recognize the emotional stress
that will inevitably arise if the child is forced testify in court, and openly "take sides" witreon
parent against the other.

In most family law cases judges receive hearsayegewie about the child's out-of-court
disclosures of alleged abuse to individuals sugbeasnts or professionals like social workers or
police officers. In some cases one of the partilsniroduce a videotape of an investigative
interview with the child®® While it is desirable to have this type of recofdhe child's out-of-
court statements, it is not necessary to havaypes of evidence for the court to hear about the
child's out-of-court statements.

Relatively few family law cases discuss the legaib for the admission of the child's hearsay
evidence. The decisions that consider the issuallystite the Supreme Court of Canada
decision inR. v. Khart®® for the general principle of admission of heari§atyis "reliable" and
"necessary." The circumstances of disclosure aesa@onsidered sufficient to give the
statements an element of "reliability.” "Necessayises from the desire to prevent the emotional
harm that might arise if the child were requireddstify, or the court may consider the child too
young to be competent to be a witness. These factor create the "necessity" to rely on
hearsay disclosuré®

In some cases the judge will admit testimony aleaitchild’'s out-of-court disclosure " not for its
truth," but just as evidence of the child's "st@tenind,” for example as revealing fear of the
alleged abuséf! If a person is testifying as an "expert witnesgyatever the child told them
may also be admissible as the basis of their opieiadence.

Judges feel the burden of making decisions abaigeabllegations. As a result they generally
take a flexible approach to evidentiary issues,tingrto receive as much information as

possible before making such a difficult decisiohefie are, however, a few reported cases in
which the court ruled that statements by childrexlento parents involved in a custody or access
dispute are inadmissible as they could not befgahe Khanrequirement that they be "reliable,"



(as_%there was such a potential for the childrerayovghat they thought the parent wanted to hear.

Although it is rare, children sometimes testifyfamily law cases involving abuse allegations.
Their evidence is entitled to careful consideratigrthe court. However, the court should
recognize that a child who is testifying may beeamnipulated or coached into making an
unfounded allegation, or into denying a previous tallegatior®2

The Role of Assessors and Experts

Assessors, mental health professionals, policechitd welfare investigators play a very
important role in the resolution of cases wheresalallegations are made. Few of these cases
proceed without some type of "expert" involveméndeed in most cases in which serious
allegations of abuse are made, there are likebeta number of professional investigators and
assessors involved. One of the difficulties in #msa is that some of the assessors, investigators
and other "experts" who are involved in these césdsthe experience, skills and knowledge to
deal effectively with this type of child abuse caskny of the behavioral patterns that may be
consistent with a child having been abused by amtanay also be consistent with a child
suffering from the effects of a high conflict paterseparation. Some research suggests that
mental health professionals have considerablecditif in reliably assessing whether young
children have been sexually abused based on obgeamiinterview of a "disclosure®®

In practice, many cases are resolved without alyaaw trial once the investigators and other
experts have assessed the merits of an allegétiparent is unlikely to pursue a matter to trial if
all of the "expert" evidence supports the posibbthe other party. In cases where the initial
allegation is a result of an honest mistake, tloeisiog parent may be relieved that investigators
or assessors have all determined that the allegetionfounded and the child has not been
harmed; such cases are less likely to be pursuealurt.

Cases seem most likely to proceed for a familytigav if there is a division of opinion among
the various mental health professionals and ingagirs, or if one parent seems especially
hostile or emotionally unbalanced and is ignorimg ¢xpert opinions.

Judges in family law cases are generally reludtantake a decision that is contrary to
unanimous expert opinions. However, they will dafgbere is a careful critique that
demonstrates bias or lack of competence. Lawyeyshage an important role in challenging the
opinions of some "experts" in court.

In some cases there are divergent expert opiniomstavhether abuse occurred and the judge
must decide which expert opinion to follow. Occasilly, counsel may be able to persuade a
judge to discount one opinion on the basis of k& tdexpertise with child sexual abuse
assessments, or because the professional hasnvedred in a therapeutic relationship with one
parent and hence is not in a position to presenindrased position about whether or not the
child has been abus&& In some cases the bias of an assessor or investigay be apparent
from the manner in which the professional becanfieetid with one parent (often the accusing



parent who is usually the first person to get intaot with an investigator) and the unfair or
unprofessional treatment afforded the other pajaften the accused paref.

In some cases the judge must assess the methodifleggh of the experts. For example in
K.M.W. v. D.D.W® the judge rejected a mother's allegations of ingmate sexual conduct
and permitted the father of a four year old childh&ive unsupervised access. The court severely
criticized an assessment conducted by a psychtlegich was characterized as a "blitzkrieg
assessment," because it was conducted in 6 howseoday. The psychologist, who had
initially been selected with the consent of bothipa, asked the child leading questions about
the disclosure and relied on his interpretatiothefchild's play with anatomically correct dolls
to come to his conclusion that abuse had occuilieel psychologist ignored the fact that the
child also reported that the mother had kissedttile's genital area. The judge preferred the
opinion of a child protection worker, who follow#tk investigative protocol of the Institute for
the Prevention of Child Abuse, and rejected thesalallegation. While the protection worker
was not accepted as an "expert witness," the jgdge "her testimony great weight," noting that
she had 14 years experience. Her interview witlcthie, following the Institute protocol,
avoided asking leading questions, and includedteuresschallenging the child's story. The
protection worker concluded that the child was hiyguggestible” and exposed to
"inappropriate sexual material" on television, at mother's home. The child's original
"disclosure" to her mother, that her father "touther peepee," may have been related to the
child's diaper rash at the time.

In some cases a parent has retained an expeitigoernncompetent work by a court appointed
assessor or by child welfare investigators in otdgrersuade the court to reject their opinions.
In M.T. v J.T parents were involved in a custody litigation inig¢hthe mother alleged that

the child had been sexually abused by the fathehill psychiatrist was appointed by the court
to conduct an assessment, but he was not an expdritd sexual abuse. The assessor saw the
child only once. At the assessment the child dgsdothat the father had done "something bad"
to her, but the assessor did not pursue this \Wwélchild. Instead, he concluded that the child had
not been sexually abused because she seemed tiogplayy with her father during an
observation session and spoke positively aboutatieer. After this assessment the child welfare
agency conducted its own assessment and two pggisisl with expertise in child sexual abuse
investigations were retained to critique the fassessment. It became clear that the child was
afraid of being alone with her father. In the famdw trial the judge was persuaded that the first
assessment was inadequate and concluded thathke lfi@ad inappropriately touched the child in
a sexual manner. The father was only permittedéidnprofessionally supervised access.

Litigation involving allegations of abuse is verypensive and many parents lack the resources
to retain experts. If court appointed assessostate paid investigators lack knowledge or skKill,
or are biased, this may be seriously and perhapgeirsibly prejudicial to the parent and child
whose case has been improperly assessed.

It is possible for a child protection agency tohedd civilly liable for negligence in carrying out
an investigation that results in a parent beingeliglaccused of sexually abusing his or her child.
However, to succeed it is necessary to demongtratehe agency was both negligantd acting

in bad faith when it was treating the parent unhfaf! An assessor or other mental health



professional who testifies in court cannot be dnategligence for their testimony. Testimony in
court is generally viewed as "privileged" and canmethe basis for a civil suit. However, if the
professional has acted in a professionally inappaigfashion discipline sanctions may
result” There may also be situations in which an assessterapist is liable for slander if the
professional inappropriately circulates unfoundegbrts of abusé>

Assessing the Validity of Sexual Abuse Allegations

When child sexual abuse is alleged in the contegicental separation, there is rarely a single
conclusive piece of evidence that abuse did, ondigloccur. The allegations almost always
relate to times when the parent was alone witlchhle.

There is usually no conclusive forensic evidencestnsexual abuse allegations do not involve
penetration and hence there is unlikely to be gay®vidence. While a medical examination of
a child is usually appropriate in these cases, riiiely conclusive. Physical symptoms like
vaginal irritation and non-specific vulvovaginitis; rectal irritation or fissures, are common in
young children. These conditions are sometimesnteigreted by parents (or even by
inexperienced physicians) as proof of abtige.

Children's statements are significant, but not oblematic. There are possibilities for
misunderstanding by the child, as well as suggesti@nipulation or intimidation by parents,
especially if the child is young. An accused paigtikely to have had legitimate reasons for
touching the child, and if the child is young, fouching the child's genitalia. An assessment of
whether abuse occurred may require the child dréevences about the parent's intent. This may
may be very difficult or impossible for a youngIdhio do. In the context of parental separation,
the child is likely to have discussed the allegaiavith the accusing parent, often many times.
After these discussions any interview by investigabr assessors suffers from potential
problems of "tainting."

A child's sexualized play, genital handling, malsaiion or interest in adult genitalia may be
evidence of sexual abuse. However, these are moimumon behaviours in children and may be
misinterpreted. Various non-specific behaviourahptoms such as sleep disturbance, regressive
behaviour or even fear of or rejection of the susgpe abuser may be evidence of abuse. Further,
these signs can also likely to be attributableneodtresses of parental separation or other factors

Many of the founded sexual abuse allegations m¢bntext do not arise out of paedophilia (i.e.
a sexual preference for children). Rather the deadmiase may be a product of an emotionally
needy, immature parent who has lost his sexuahggrand hence phallometric testing (sexual
preference testing for males) may not be very dsefan exclusionary tool.

Usually investigators and assessors, as well agegidnd lawyers, must try to assess all of the
evidence to make an often difficult determinatibnJ.A.G. v R.J.R’® Justice Cheryl Robertson



offers a helpful summary of factors for assessitegations of sexual abuse in the context of
parental separation:

While there is no formula to determine probabilitye process must be more than intuitive. In
evaluating the evidence ... the court must filker ¢circumstances, facts, expert opinion and
assess the credibility of witnesses before reachiognclusion. In weighing the evidence, |
considered the following:

1) What were the circumstances of disclosure -tiorwand where?

2) Did the disclosure or evidence of alleged almesre from any disinterested witnesses?

3) Were the statements made by the child spontaffeou

4) Did the questions asked of the child suggestreswer?

5) Did the child's statement provide context sush éme frame or positioning of the parties?
6) Was there progression in the story about events?

7) How did the child behave before and after disate?

8) Is there physical evidence that would be avéldly medical examination? If so, and no
medical report has been filed, is there a sufficexplanation for its lack?

9) Was there opportunity?
10) What investigative or court action was takerh®/parent alleging abuse?

11) Who provided background information to the etgpand investigators, and is it accurate,
complete and consistent with both parties' rectdlas?

12) Was there other evidence supporting the allegabf sexual abuse?

13) Was the custodial parent cooperative regardaugss, or was access resisted on other
grounds prior to the allegations and after disaie3u

14) Was there harmony between the evidence of amess and another, and between the
evidence of the experts?

15) Was there consistency over time of the chddslosure.

16) Did the child use wording in statements whippeared to be prompted, rehearsed or
memorized?



17) Was the language used by the child consistehtammensurate with the child's language
skills?

18) Was the information given by the child beyogeé-appropriate knowledge?

19) What was the comfort level of the child to dedh the subject matter, in particular with
respect to the offering of detail?

20) Did the child exhibit sexualized behaviour?

21) Was there evidence of pre-existing inapproprexual behaviour by the alleged
perpetrator?

22) Was a treatment plan put forth by either p&rent
23) Was the child coached or prompted?

24) Did the evidence of the expert witnesses, as@ed by a trial Judge, support the allegations
of sexual abuse?

A proper assessment will normally include intervgewith each parent alone, and with each
parent together with the child, as well interviemith the child alone. The assessors should have
specific training in dealing with allegations ofusle in the context of parental separation. They
should be asking the child open-ended non-leadirggtipns about the allegations of abuse. If at
all possible, investigative or assessment intersiexth children should be videotaped, or at
least audiotapei” Some of the factors that assessors should corisigemluating abuse
allegations includé®

The Child:

« In false allegation cases, the child may be mddlito make the allegations only in the
presence of the accusing parent, and to "checWwitfi'the parent. In the absence of the
accusing parent, the child may appear disinteresteshaffected when describing the
allegations, or may have an inappropriate emotitorad. In some cases of false
allegations the child may appear to have memotizedlisclosure, but this is rare. More
commonly the child will be unable to provide thpeyof contextual or descriptive
information about the setting or mental state efpierpetrator that one would expect of a
child of that age.

e In false allegation cases there can be a discrgdaetoveen negative attitudes expressed
by the child in the presence of the accusing paedtan affectionate and relaxed
demeanour in the presence of the accused whemildescfree from the accuser's
influence. However, there is also a need to be tahe possibility of "gentle" fondling
of a young child who is unaware of its abusive reand maintains an affection



relationship with that parent. A child should netihterviewed with the accused parent if
the child is firmly opposed.

e The child who has actually been abused is mordylikeexpress feelings of self-blame,
and quite possibly affection towards the abusee dtild whose unfounded allegation is
a result of "alienation" by one parent is morelijiki® express only hostility towards the
alleged abuser;

e In founded allegation cases, the child may havéopral distress or deeply disturbed
behaviour that will have been apparent before kiid disclosed the abuse, as the abuse
may have been going on for some time before disododn unfounded cases,
behavioural disturbances are more likely to begly after the reported disclosure.

The Accusing Parent:

« Infounded allegations, the accusing parent is rikeé/ to have been initially shocked
at the possibility of abuse. This results in atiahidegree of doubt and checking with the
other parent about the suspected abuse. The pahners fabricating an allegation is
more likely to appear certain that the abuse oecuand to immediately contact the
police or child welfare investigators. This parenlikely to be hostile towards
professionals who express any doubt that the tlaiglbeen harmed.

e In unfounded allegations, the accusing parenk@ito present as vengeful and
aggressive, or paranoid and hysterical. Parentsngd&ise allegations tend to have little
awareness of the effects of parental demeanoureoattild. The parent may also appear
to be unconcerned about the effects of the invaistig process on the child, focusing on
establishing the guilt of the other parent.

The Accused Parent:

o A parent who sexually abuses his child is likehh&wve a childhood history of family
dysfunction, often of abuse, neglect or violencbugers often engage in drug or alcohol
abuse. This person is likely to engage in voyeunsiave a fixation with pornography,
and to present as aggressive and self-centered.

Representing the Accusing Parent

When an allegation of abuse is made in a custodgoess case, it usually becomes a central
focus of investigation and litigation. The factttlaa allegation has been made will invariably
heighten tensions between the parents. Counstidaaccusing parent should warn that parent
that the litigation is likely to be especially inte and nasty? The actions and motivations of
accusing parents are likely to come under inteosgiay. Their mental state and personal
history may also be closely examined.

Counsel should advise the accusing parent to ldavdetermination of whether abuse occurred
to independent investigators and assessors. Cosimseld caution the client about the need to



focus on the child rather than hostility to theestBpouse. If competent professionals support the
allegations, the court is unlikely to be negativeilsposed towards a parent who shares honest,
reasonably based concerns about the child's welfiinethe court. The basis for concerns about
abuse should be presently fairly and without oaeshent to investigators. If the report of abuse
by the accusing parent appears to be made in adbfashion and there is a lack of independent
support for the allegations, the court may viewdbeusing parent as acting inappropriately or as
mentally unbalanced.

An important role for counsel is to ensure that professionals involved are competent in
carrying out abuse investigations in the contextarental separation. Some investigators,
assessors, social workers or physicians who wattk ehildren may lack the training and
experience to express a well founded opinion atlesitcomplex type of case.

If the case proceeds beyond the initial investigastage, it will often be helpful to try to get
independent legal representation for the childDhtario the Office of the Children's Lawyer is
quite frequently involved in these highly conteaBacases. This lawyer should ensure that all the
relevant evidence is before the court, and thathild's needs are being met. The Children's
Lawyer can have an important role in helping pa¢otfocus on their child's best interests.

It is important for counsel for an accusing pateribe aware of any investigations carried out by
the police or child protection workers. Howevegerdhmay be limits on the information that can
be shared by these investigators with counseh®iatcusing parent. If other proceedings are
commenced, it will be important for counsel for #eusing parent to liaise with counsel for the
child protection agency or Crown, to share inforioratind to discuss scheduling issues. In some
cases, the accusing parent may, with the advicewfsel, decide not to pursue family law
proceedings if the child welfare agency is prepaosecbmmence proceedings that will
adequately protect the child. Counsel for the pamey have a role in persuading the agency to
do this. While the accusing parent will not havatcol of the protection proceeding, these
proceedings have financial advantages for the aggysrent. In addition, they may reduce the
possibility for the accused parent to argue thatallegations are the result of a "vendetta" by the
other parent.

The accusing parent is likely to find any procegdithat raise abuse allegations very stressful,
and may need professional support during the pso¢éswvever, as noted above, if the parent
discusses the child's disclosures of abuse witle@pist, the therapist may become a potential
witness, and the records of the therapist may dastbject of disclosufé?

The accusing parent may ultimately have to be pespto live with a situation where the court
does not find that abuse is proven, but the pdreltves that it did, or at least has strong
suspicions and understandable fears. The accuanegtps also likely to find this situation
highly stressful, and needs to be supported in nsgro accept and respect any court order.
However, that parent must maintain vigilance fatHar evidence of abuse that might justify
another court hearing.

In some cases, counsel for the accusing parentelsgve that the evidence of abuse appears
very weak and is concerned that the allegationsarsupported by investigators or assessors.



In these situations counsel may feel that the theay be overreacting to very weak evidence of
possible abuse, or even fabricating the allegatiwrsiffering from mental instability. Making a
clearly unfounded allegation of abuse in court wit be helpful to either the parent or child.
Counsel should be candid with the accusing pafemtitsthe possible consequences of putting
abuse allegations before the court that appeag tmmpletely unfounded, as well as pointing
out how stressful court proceedings may be forcthiel and parent. If the Children's Lawyer is
involved and not supporting the allegations, th&gsyrhelp persuade a client that it is not in the
child's best interests to pursue unfounded allegati

Given the emotional and financial cost of this tgbditigation and the fact that pursuing an
unfounded allegation can permanently poison ralahgs, it is important to try to resolve the
issue of whether to pursue this type of allegatisrearly as possible in the proceedings. At least
in some cases, especially where the accusing paremntally unstable, the lawyer who
confronts the client with concerns about the absericredible evidence to support the
allegations may find that the parent dismissesl#veyer to find counsel who appears more
committed to pursuing them.

Representing the Alleged Abuser

It is highly stressful to be accused of abusingakild, and counsel for this parent will also

have a challenging role. If the allegation is attyualse, the client will understandably feel that
he is being treated most unfairly, especially ilhgoof the investigators or assessors appear to be
acting in a biased or unprofessional fashion. Bassinay be inflamed by the receipt of

affidavits or other court documents.

It is important for the accused parent to apprediaat investigators and assessors are usually
working to achieve what they perceive to be thédthbest interests, and, especially initially, are
likely to err on the side of caution. The accusarkpt should be encouraged to understand the
role of these professionals and to maintain a ac@bpe attitude towards them. In some cases it
is appropriate to explore with the client wheth@ms other person could have been abusing the
child during visits with the client.

When an abuse allegation is made, the accusingpaiéusually want to immediately suspend
that parent's access to the child. This initialggms may be supported by child protection
workers or the courts. Counsel should try to enthaethe accused parent continues to have as
much regular meaningful involvement as possiblérwhe child during a period of investigation
and assessment that may drag on for months. Depeodithe strength and seriousness of the
allegations, this may require supervision of accedten it will be preferable to consent to
supervision and put forward an interim plan thaetadegitimate concerns aboup@assible

threat to the child's well being while maximizingntact.

Counsel for a parent accused of abuse must trydore that any investigations or assessments
are carried out by competent professionals wh@ppeoaching the case in an unbiased fashion.



If there is a concern that the initial investigativas been conducted in a biased or incompetent
fashion, it may be necessary to obtain expert eceléo critique the original investigation.

In some cases it will be helpful for an accusedpato offer to take a polygraph tét.

Although polygraph results are clearly not admigsib a criminal case, in family cases there is
a less stringent approach to evidentiary issuelyekimay admit polygraph results as
corroborative of other eviden& Even if not admissible in court, polygraph resgdtseven the
offer to take a polygraph test) may also affect howestigators and assessors view a case. The
accused may also offer to take phallometric testimvever, this is a weak exclusionary test for
sexual abuse within the context of parental sejgarasince abuse is often more situational than
paedophilic. It is also a relatively invasive test.

If criminal proceedings have been commenced,iihgortant for the criminal defence lawyer

and family law counsel to communicate and cooréinaeir efforts® Although these are very
distinct legal proceedings, they are interreld#@dften the criminal proceeding is resolved

first, and its outcome can affect the family laveeaFurther, as discussed above, evidence that is
used in one proceeding, can often be used in teegaoceeding. Criminal trial counsel should

be kept informed about what family law counsel pleminclude in an affidavit for a interim
access motion. Similarly family law counsel will mdo have access to information, and if
possible transcripts, of key testimony from thenanial trial.

A parent who has in fact abused a child will oftiemy this, at least initially, for both
psychological and tactical reasons. Counsel mugsadhe client of the evidence of abuse, and
if there is strong evidence of abuse, explain dient the likelihood that the courts will find
that the child has been abused. If a parent hasedlai child, it is likely that he has a history of
having been abused in some way as a child (thoaghetessarily the same type of abuse as he
perpetrated), and may well have alcohol or drugeddpncy problems. Acknowledging the
problem and seeking appropriate help is likelyedlie best strategy for maximizing contact
with the child over a period of time, as well asmpoting the welfare of the abuser and the child.

If a family lawyer believes that the client has sdéx the child, perhaps with the client admitting
some of the less serious allegations, the lawyear fatge some difficult ethical and tactical
decisions. If a client wishes to pursue a couraettie lawyer considers harmful to the child, the
client may be advised that counsel will not advechts position and will withdraw from the
case rather than advocate a position that wouldh tiae child®>

Counsel for the Child

Custody and access disputes where there have begatians of abuse are especially
contentious. It may be very useful to have couapgbinted for the children involved, though
this lawyer may also have a very challenging rAleimportant role for counsel will be to
ensure that the best evidence is available focoket. In cases involving allegations of abuse,
the evidence should include an assessment of #ibst involved by a professional experienced



with this type of case. In some cases counsehi®child will believe that the allegations of
abuse are definitely unfounded, or clearly truel e position to advocate may be relatively
easy to determine. In these cases, counsel fahiltemay have a role in encouraging the
parents to accept this position and avoid embitgelitigation that may be harmful the child and
make it very difficult for the parents to both cowie to be involved in their child's life.

In other cases, counsel for the child, and pertfapgudge, may be uncertain about the
allegations, and faced with the cruel dilemma tfegirestricting or terminating access to a
suitable parent or exposing the child to the risklmise. In these cases, there should be a long
term plan in place to provide support and protectw the child, perhaps involving a neutral
experienced child therapist who can meet regulattly the child to deal with safety and other
issues. It will usually be appropriate to have suiged access at least initially. That access could
start in a neutral controlled setting and then mowhe home of the alleged abuser, provided
that the supervisor is someone who is committeati@avelfare of the child.

It may also be appropriate to have some type ohgelling in place for one or both parents,
especially if the issue seems to be more inappaitpparental conduct rather than exploitative
abuse.

Conclusion

Parental separation cases in which sexual abusgasibns are made are among the most
challenging that justice system professionals hawdeal with.

There are undoubtedly some incompetent professomablved in cases of allegations of abuse
after parents separate. However, it is also appé#nahat least some of the parents involved in
these cases are emotionally unbalanced, eithereodfe process starts or as they are dragged
through the legal system. Those parents are alvilhiag to blame others for their own failings.

If these parents are not vindicated in court thay e inclined to complain about the lawyers,
judges or other professionals involved. This un@dedably makes some professionals wary of
being involved in this type of case, and should enddose professionals who are involved handle
these cases with special care.

Many of the strategies recommended in this papeddaling with sexual abuse allegations are
expensive, and many parents cannot afford to hdegendent experts or even counsel. If cases
are resolved without access to competent counsehppropriate involvement of mental health
professionals, the stress on those involved isas®d, and it may be impossible for the justice
system to be fair to the parents or to promotesékéare of children.

There should be more societal support for serticatsassist in dealing with these difficult cases,
such as supervised access. There is also a nebeétfer education and training for the
professionals who deal these cases, as well asdoe research to better understand the



dynamics and characteristics of these c£&&and to allow professionals to more effectively
distinguish between founded and unfounded allegatio
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